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Abstract: The WTO Appellate Body report United States – Certain
Methodologies and Their Application to Anti-Dumping Proceedings Involving
China is yet another in a long line of disputes involving US Department of
Commerce’s dumping margin calculation methodologies. The AB ruled against
the United States on three important aspects: (1) the use of the Nails test to
rationalize the exceptional method in Article 2.4.2 of the Anti-Dumping
Agreement so as to justify using the weighted average-to-transaction methodology
in dumping margin calculations; (2) the treatment of multiple companies in a
non-market economy as a single NME-wide entity; and (3) the USDOC’s policy
of using adverse facts available for such an entity. Yet, some aspects of the AB’s
decision – most notably affirming the use of average prices – significantly weaken
Article 2.4.2’s pattern requirement and potentially open the door to greater use
of the exceptional method.

1. Introduction

The WTO Appellate Body report United States – Certain Methodologies and Their
Application to Anti-Dumping Proceedings Involving China1 which was released on
11 May 2017 is yet another in a long line of disputes involving US Department of
Commerce’s [USDOC] dumping margin calculation methodologies. There are
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1United States – Certain Methodologies and Their Application to Anti-Dumping Proceedings
Involving China (US–Anti-Dumping Methodologies (China)), WT/DS471/AB/R, 11 May 2017.
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three primary issues in this dispute: (1) the use of the exceptional method in the last
sentence of Article 2.4.2 of the Anti-Dumping Agreement [ADA] to justify using the
weighted average-to-transaction [W-T] methodology in dumping margin calcula-
tions; (2) the treatment of multiple companies in a non-market economy (NME)
investigation as a single NME-wide entity [Single Rate Presumption or SRP]; and
(3) the USDOC’s policy of using adverse facts available [AFA] for such an entity
in case of insufficient cooperation by one or more of its constituent members.

The case is somewhat of an anomaly for two reasons. First, the US had replaced
the targeted dumping methodology challenged in this dispute with an alternative
calculation methodology before the Panel issued its report. Thus, while the Panel
and Appellate Body [AB] found that the US methodology (the Nails test) was incon-
sistent with the ADA, the US can claim that it has already complied with respect to a
number of the specific challenges.

Second, several of the issues with respect to the targeted dumping claim were
already addressed by the AB in an earlier, more expansive dispute brought by
Korea against the United States,US–WashingMachines.2 The dispute under discus-
sion here was initiated before that earlier dispute was resolved and the AB’s report
in that earlier dispute was circulated after the Panel report in this dispute. Given the
findings inUS–WashingMachines,3 several of the AB findings on targeted dumping
and zeroing in this case were entirely predictable.

Despite these somewhat unusual circumstances, this dispute is not like so many
others involving zeroing where literally no new findings were made. To the con-
trary, we believe the AB’s determinations (i) allowing the use of average prices to
identify a pattern and (ii) not requiring the authority to consider the reasons for
the pattern could potentially significantly impact future iterations of the US’s tar-
geted dumping methodology. This case certainly will not bring an end to the 20+
year saga of zeroing disputes; to the contrary, the AB’s decision in this dispute
likely has prised open the lid of targeted dumping and set the stage for more dis-
putes involving how and when member countries can calculate margins using the
exceptional methodology.

We follow the Panel and AB’s lead and focus on the economic and legal consid-
erations regarding the first claim. We do this in part because while the latter two
claims are important systemically, our discussion and analysis of them can be
done fairly expeditiously. More pertinently, we believe this dispute provides an
excellent opportunity for us to comment on what constraints the WTO can reason-
ably place on an investigating authority’s use of the second sentence of Article
2.4.2. The Panel noted that

2United States – Anti-dumping and Countervailing Measures on Large Residential Washers from
Korea (US–Washing Machines), WT/DS464/AB/R, 7 September 2016.

3Mavroidis and Prusa (2018) analyze legal and economic issues related to the dispute; Kim and Ahn
(2018) offer an excellent discussion of the legal history of the language in Article 2.4.2 and provide insights
on the negotiators’ intent regarding the exceptional methodology.
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[w]hile the pattern clause of Article 2.4.2 specifies what an investigating authority
should find, namely, a significantly differing pricing pattern, it does not prescribe
how an investigating authority should make such a finding. Therefore, this clause
provides an investigating authority with some discretion in making this particular
finding. This does not mean, however, that the authority has a carte blanche in
this regard’.4

In this report, we evaluate the Nails tests approach to identify a ‘pattern of export
prices which differ significantly among different purchasers, regions or time
periods’5 and discuss whether the mathematical-statistical approach underlying the
test is reasonable. We argue that a sensible targeted dumping approach should cor-
rectly identify and distinguish unusually low prices from prices that are similar to
those offered to typical customers in typical periods. The approach should alsomean-
ingfully quantify how significantly different the low prices are from typical prices.
The USDOC’s targeted dumping method challenged in this dispute does not meet
these standards. The Nails test results in identifying certain sales as being targeted
when those sales are conducted at almost exactly the same prices as those deemed
non-targeted. In addition, we find the statistical basis for declaring pricing patterns
significantly different is meaningless under the Nails test.

The AB decisions with respect to the latter two issues have not been addressed in
prior disputes. With respect to the SRP issue, the Panel ruled, not surprisingly in
light of the AB’s earlier EC–Fasteners report,6 that the USDOC’s approach violated
Articles 6.10 and 9.2 ADA as such and as applied in the 38 determinations chal-
lenged by China. This Panel finding was not appealed.

With respect to the AFANorm issue, the AB ruled, contrary to the Panel, that the
AFA norm constituted a norm of general and prospective application which can be
challenged as such in a WTO dispute settlement proceeding. However, it found
itself unable to complete the analysis and conclude that the norm violated Article
6.8 and paragraph 7 of Annex II to the ADA in light of the absence of Panel
findings and insufficient undisputed facts on the Panel record.

2. The nails test and targeted dumping

A key issue in this dispute is the question of what is required for the second sentence
in Article 2.4.2 of the ADA to be satisfied:

A normal value established on a weighted average basis may be compared to
prices of individual export transactions if the authorities find a pattern of
export prices which differ significantly among different purchasers, regions or

4 Panel Report, US–Anti-Dumping Methodologies (China), para 7.37.
5 Article 2.4.2 ADA.
6European Communities –Definitive Anti-DumpingMeasures on Certain Iron or Steel Fasteners from

China (EC–Fasteners (China)), WT/DS397/AB/R, 15 July 2011.
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time periods, and if an explanation is provided as to why such differences cannot
be taken into account appropriately by the use of a weighted average-to-weighted
average or transaction-to-transaction comparison. [Emphasis added]

In each of the underlying antidumping cases in this dispute, the USDOC used the
Nails test to identify targeted dumping.7 The USDOC describes its Nails method-
ology as follows:

In the first stage of the test, the ‘standard-deviation test’, we determined the
volume of the allegedly targeted group’s sales of subject merchandise that are
at prices more than one standard deviation below the weighted-average price of
all sales during the POI, targeted and non-targeted. We calculated the standard
deviation on a product-specific basis (i.e., by CONNUM) using the POI-wide
weighted-average sales prices for the allegedly targeted groups and the groups
not alleged to have been targeted. If that volume did not exceed 33 percent of
the total volume of a respondent’s sales of subject merchandise for the allegedly
targeted group, then we did not conduct the second stage of the Nails test. If that
volume exceeded 33 percent of the total volume of a respondent’s sales of subject
merchandise for the allegedly targeted group, on the other hand, then we pro-
ceeded to the second stage of the Nails test.

In the second stage, we examined all sales of identical merchandise (i.e., by
CONNUM) sold to the allegedly targeted group which passed the standard-devi-
ation test. From those sales, we determined the total volume of sales for which
the difference between the weighted-average price of sales to the allegedly targeted
group and the next higher weighted-average price of sales for a non-targeted group
exceeds the average price gap (weighted by sales volume) between the non-targeted
groups.Weweighted each of the price gaps between the non-targeted groups by the
combined sales volume associated with the pair of non-targeted groups that defined
the price gap. In doing this analysis, the allegedly targeted sales were not included in
the non-targeted group; the allegedly targeted group’s weighted-average sales price
was compared only to the weighted-average sales prices to the non-targeted groups.
If the volume of the sales that met this test exceeded five percent of the total sales
volume of subject merchandise to the allegedly targeted group, then we determined
that targeting occurred’. (Taverman, 2012)

2.1 China’s challenges to the nails test

China challenged numerous aspects of the USDOC’s Nails test. Both China and the
United States can claim significant victories in this dispute. To streamline our discussion,
we highlight what we believe are the four key claims related to targeted dumping.8

7 The Nails tests is named for the case where it was first used, Certain Steel Nails from the People’s
Republic of China, 73 FR 33977 (Department of Commerce, 16 June 2008) (final determination of
sales at less than fair value and partial affirmative determination of critical circumstances).

8 For example, China challenged two SAS programming errors. The first error lead to comparisons that
were inconsistent the US’s stated procedure for the Nails test. The second error reduced the chance of the
pattern test being satisfied for the specific pricing data in the disputes. The Panel found the first error to be
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First, China argued that the US did not adequately explain why the preferred
methods could not appropriately take into account the differences in prices.
Relatedly, China challenged the US decision to zero all transactions, not just the tar-
geted transactions. The US countered by saying that the fact that the dumpingmargin
using the exceptional method (with zeroing) is larger than the dumping margins
under either of the two preferred methods is proof that the exceptional method is
needed. The Panel ruled against the US in both of these claims. The Panel’s rejection
of the USDOC’s results-oriented explanation and expansive use of zeroing was fully
expected given the AB’s earlier decision in US–Washing Machines.

Second, China argued that ‘when an investigating authority seeks to find
whether the pattern of export prices “differs significantly” within the meaning of
the pattern clause of Article 2.4.2, it should not just focus on how large the quan-
titative or numerical differences in export prices are but also examine whether those
differences are qualitatively significant’.9 The Panel rejected China’s argument
stating ‘when an investigating authority examines whether observed quantitative
differences in export prices forming the relevant pattern are qualitatively signifi-
cant, that authority is required to consider how such export prices differ and not
why they differ’.10 On appeal, the AB upheld the Panel’s conclusion. Given that
a similar challenge was made in US–Washing Machines the AB’s decision was
expected.

Third, China challenged that when performing the gap test the USDOC ignored
all non-targeted gaps that were based on prices below the targeted price. The Panel
ruled that by doing so the US acted inconsistently with the pattern clause of Article
2.4.2. As we will explain below, this is one example of how the USDOC’s Nails test
ignores prices from the non-targeted set when determining the significance of the
targeted set.

Fourth, China challenged the USDOC’s decision to base its standard deviation
and gap tests on the basis of averages instead of on the individual export transac-
tion prices, which made up those averages. The Panel stated that there was not an
‘explicit prohibition in this text on the use of purchaser or time period averages to
find such a significantly differing pricing pattern’.11 With respect to the question of
systematic bias stemming from the use of averages, the Panel stated Article 2.4.2
‘gives the investigating authority the discretion to choose between individual
export transaction prices and purchaser or time period averages in finding the rele-
vant pattern’,12 and it did not see how the USDOC’s determination in the three
challenged investigations could be considered biased, ‘simply because the method

inconsistent with the ADA. It ruled that China had not proven that the second error resulted in a violation
for the specific cases challenged. Neither party appealed these findings to the AB.

9 Panel Report, US–Anti-Dumping Methodologies (China), para. 7.105.
10 Ibid., para. 7.111.
11 Ibid., para. 7.120.
12 Ibid., para. 7.127.
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that it chose led to an outcome which was less favourable to the exporters than the
other’.13 The AB upheld both conclusions. As we will explain below, we believe this
is a serious error by the AB. Allowing the investigative authority to base its entire
analysis on averages makes it impossible for there to be a meaningful statistical
basis for determining if a pricing pattern is significant. As our discussion below
will demonstrate, the AB’s decision with respect to this issue has the potential to deci-
mate the pattern requirement. As has been the case in many other disputes, it is our
view that the Panel and AB were overly textual in their analysis. This narrow reading
of the text results in ignoring the overarching requirement in Article 2.4.2 that a fair
comparison must be made between the export price and the normal value.

2.2 What exactly is the nails test?

The USDOC description of the Nails test is dense with references to standard devi-
ation, weighted average prices, and threshold percentages. The complexity of the
USDOC’s method does at least two things. First, it suggests a foundation in statistical
theory and gives the impression that the methodology correctly identifies and distin-
guishes significantly low prices from normal prices. Second, the intricacy of the Nails
test is a significant barrier to understanding what kind of transactions the USDOC
might flag as ‘targeted’ and thus whether the pattern is meaningful and whether a
foreign firm could possibly know if it was engaged in targeted dumping.

We will use a series of examples to clarify what the US’s Nails test does, which
helps one assess whether the US methodology is reasonable.

Example 1: The pattern and gap test

Suppose there are four customers (see Figure 1). The net price for Customer A is
$301 (who buys at the same price on day 1 and 2). Customer B pays $400 on
day 1, $300 on day 2, and $200 on day 3. Customer C pays $325 on day 1,
$300 on day 2, and $250 on day 3. Customer D pays $291 on day 2. The weighted
average net price across all customers is $296.44.

Do these data give rise to a pattern of export prices which differ significantly
among different purchasers and, if so, which customer(s) were targeted? Given
that the allegation is targeted dumping, one might reasonably guess that the
large variation in market prices paid by Customer B would make it a likely
suspect. Yet, according to the Nails test, Customer B was not targeted; rather
Customer C was targeted.

How is this conclusion possible? The key reason is that the USDOC’s Nails test uses
average prices. In addition, the USDOC considers that all of each customer’s transac-
tions are conducted at the customer’s average price. That is, the USDOC considers
Customer B to have purchased each widget at a price of $300/unit, and Customer

13 Ibid., para. 7.127.
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C to have purchased each widget at a price of $291.67/unit. Consequently, the
USDOC’s use of average prices allows it to conclude that Customers A and B experi-
enced nearly identical pricing ($301 and $300, respectively).

When questioned about its use of average prices, the USDOC responded that
using average prices rather than actual market prices is within its discretion:

Moreover, we disagree with APP–China that the Nails test should be run on the
basis of transactions prices. In the context of testing to see whether customers
have been targeted, the relevant price variance, in the Department’s view, is the
variance in prices across customers, not transactions. For this reason, the
Department approached the problem by analyzing the variance in the average
price paid by each customer. (Kubach, 2010)

Said differently, in this example the USDOC is concerned that the relatively low
prices charged to Customer C are ‘masked’ by the relatively high prices charged
to Customers A and B. For instance, one could imagine a situation where
Customer C has a strong ‘buy local’ procurement policy and hence is the customer
who most often buys from one of the domestic producers. In this scenario, low
prices to Customer C might be needed in order to persuade it to buy from the
exporter.

Figure 1. Net prices paid by customers14

14One unit purchased at each price except where noted.
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We note that since the USDOC neither asks for, nor provides, an explanation of
the ‘pattern’, this background justification would not be provided in order to vindi-
cate the targeted dumping methodology. Rather, the entire basis for the USDOC’s
assertion of a pattern is quantitative. The question, therefore, is whether the Nails
test correctly identifies and distinguishes unusually low prices from normal prices.

According to the USDOC, everything that needs to be known about the
pattern of pricing is revealed by the average price paid by a customer. The fact
that a customer might purchase three widgets (or 10,000 widgets) at different
prices and at different times during the period reveals nothing about the custo-
mer’s pattern of pricing. The USDOC’s statement is remarkable, especially
when one considers that the USDOC uses the finding of targeted dumping
(based entirely on average prices) to justify zeroing dumping margins for individ-
ual transactions.

Once the average prices are computed, there are two key steps in the Nails test:
the pattern (or standard deviation) test and the gap test (Table 1). The pattern test
begins by calculating the standard deviation of prices. The Nails test acts as if there
are only four prices to consider: $301 (2 transactions), $300 (3 transactions),
$291.67 (3 transactions), and $290 (1 transaction).15 Therefore, according to the
Nails test the (weighted) standard deviation is just $4.71. For perspective, the
standard deviation calculated on the nine actual net transaction prices is equal to
$53.73. In other words, the USDOC’s standard deviation is less than 1/10th of
the true standard deviation ($4.71/$53.73 = 8.8%). The calculation of the standard
deviation is crucial as the Nails test asserts that prices less than one standard devi-
ation from the average price form the pattern. As this example highlights, the Nails
test may in fact be based on transactions where prices are just 1/10th of a standard
deviation below the average.

The understatement in the standard deviation has a powerful impact on the
volume deemed to be sold at prices ‘too low’. In Figure 2, we graph the information
from this example assuming the sales prices were normally distributed.16 As shown,
all transactions at prices in the lightly shaded region are below the USDOC’s one
standard deviation threshold. In reality, only transactions conducted at prices in
the dark shaded region are in fact below the actual one standard deviation thresh-
old. The Nails test allows the USDOC to conclude virtually all prices below the
average are ‘too low’ according to the pattern test.

The USDOC’s next step is to determine which of Customer C’s transactions (if
any) fall below the threshold. Under the USDOC’s method for computing the
standard deviation, Customer C is found to ‘pass’ the pattern test. Its average

15 Even if Customer A had 10,000 transactions at 3,000 different prices, the USDOCwill act as if all of
Customer A’s transactions occurred at a single price.

16We are not presuming that prices are, in fact, normally distributed. We use the normal distribution
simply to visually demonstrate how many transactions would fall into the USDOC’s pattern. There is no
requirement in the Nails test that prices are normally distributed.
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price of $291.67 is below the threshold of $291.73. If the USDOC had instead used
the standard deviation computed using actual market prices, Customer C would
fail the test as it had no purchases below $242.72.

The USDOC then determines if 33% of the purchases satisfy the pattern test.
Because it assumes all of Customer C’s transactions occurred at the average price of
$291.67, the USDOC will conclude all three widgets pass the pattern test. In truth,
only one of Customer C’s purchases was below the USITC’s calculated threshold.

The second step is the gap test. The gap test calculates the differences in average
prices paid by each customer. The USDOC begins by computing the gap between
the average price paid by the non-targeted customers whose prices are above the
target (i.e., Customers A and B), which is $1 ($301–$300). The USDOC then com-
putes the gap between the average price paid by the lowest price non-targeted cus-
tomer (whose price is above the target), i.e., Customer B, and the average price paid
by the allegedly targeted customer. In this example, the targeted gap is $300 –
$291.67 = $8.33. Because this gap is larger than the non-targeted gap ($1), the
USDOC’s gap test is satisfied. This means that Customer D’s low price is
ignored in the gap test. The AB ruled that ignoring Customer D’s prices was incon-
sistent with the ADA.

In this example, the Nails test is satisfied and the USDOC would use zeroing for
all transactions.

Table 1. USDOC’s targeted dumping method

General Information
Total Volume of Sales: 9
Wt. Avg. Price for CONNUM: $296.44
Alleged Target: Customer C
Total Volume of Sales to Alleged Target 3

Pattern Test – Standard Deviation
A. USDOC’s Standard Deviation (Std. Dev. Using Each Customer’s Wt. Avg. Price) $4.71
B. True Standard Deviation (Std. Dev. Using Individual Transaction Prices) $53.73

Pattern Test – Threshold (Wt. Avg. Price less One Std Dev)
C. Using USDOC’s Standard Deviation $291.73
D. Using True Standard Deviation $242.72

Pattern Test – Volume Satisfying Threshold
E. USDOC’s Standard Deviation: No. of Sales withWt. Avg. Price < 1 Std. Dev. Threshold 1
F. True Standard Deviation: No. of Sales with Actual price < 1 Std. Dev. Threshold None
G. USDOC’s Std. Dev. & USDOC’s Counting Method: All Sales to Customer C if Wt.

Avg. Price < 1 Std. Dev. Threshold
3

Gap Test
H. Price Gap Between Non-Targeted Customers (i.e., Customers A & B) $1.00
I. Price Gap Between Lowest Non-Targeted Customer and Targeted Customer
(i.e., Customers B & C)

$8.33

J. Is USDOC’s Gap Test Satisfied? Yes
K. Does Customer C Purchase at Lowest Price? No
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2.3 Example 2: One transaction, many prices

As discussed in the previous example, before the USDOC performs the pattern test
it makes an adjustment to all the prices in the data and effectively replaces every
price with the weighted average for the basis type being examined. Given the lan-
guage in Article 2.4.2, the Nails test seeks to identify patterns for three types of tar-
geting: customers, time periods, and region.

The USDOC asserts that it has the discretion to look at average prices. Yet, doing
so creates puzzling inconsistencies in the pricing data across basis types. To see
why, we say this: consider the example depicted in Table 2. In this example,
there are two customers (A and B) who both purchase in two regions (South and
West). Purchases are made in three different months (January, February, March).
For each of the eight transactions, we have listed the actual net prices paid by
the customers.17

Figure 2. Graphical depiction of USDOC’s understatement of the standard
deviation

17A targeted dumping determination under the Nails test requires at least three types (i.e., at least three
customers, three regions, or three time periods). While there can be more than three types, to perform the
gap test the Nails test requires at least two non-targeted types so it can compare the non-targeted gap with
the targeted gap.

296 T H O M A S J . P R U S A A N D E D W I N A . V E R M U L S T

https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1474745619000053
Downloaded from https://www.cambridge.org/core. IP address: 81.246.113.46, on 27 May 2019 at 10:34:23, subject to the Cambridge Core terms of use, available at

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1474745619000053
https://www.cambridge.org/core


In this example, the Nails test causes every transaction to be evaluated as if it had
occurred at a price different than it actually did. For example, consider transaction
1. Customer A actually paid $430. Yet, the USDOC treats transaction 1 as if the net
price was $403.75 when USDOC evaluates the pattern of targeted dumping under
the customer basis. The USDOC treats that exact same transaction as if the net
price were $363.75 under the region basis. Finally, the USDOC treats transaction
1 as if the net price were $388.33 under the time basis.

Figure 3. Gap test under USDOC nails test

Table 2. Same transaction, different prices

Price used by USDOC

Transaction Customer Region Time Net price Customer basis Region basis Time basis

1 A South Jan $430 $403.75 $363.75 $388.33
2 B South Feb $350 $351.25 $363.75 $387.50
3 A South Mar $350 $403.75 $363.75 $360.00
4 B South Jan $325 $351.25 $363.75 $388.33
5 A West Feb $425 $403.75 $391.25 $387.50
6 B West Mar $365 $351.25 $391.25 $360.00
7 A West Jan $410 $403.75 $391.25 $388.33
8 B West Feb $365 $351.25 $391.25 $387.50
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This example highlights the challenge of satisfying Article 2.4.2, which requires
the identification of a ‘pattern of export prices which differ significantly among dif-
ferent purchasers, regions or time periods’. There are eight transactions and three
basis types – and none of the average prices used to evaluate the pattern corre-
sponds to the actual net price paid for any of the transactions. We do not believe
this type of price adjustment can reasonably be claimed to fall within the realm
of an investigative authority’s discretion. Rather, given the fact that no actual
net transaction prices are used in the analysis, we feel any claim of identifying a
pattern must be false.

Example 3: Product pricing with a time trend or seasonality

In our third example, we consider hypothetical data for one year of transactions
(see Figure 4). There is a total of 42 transactions to three customers (one unit
sold per transaction). The weighted average price is $289.52.18 The letters A, B,
and C in the figure correspond to each customers’ net price on a given day.
Customer A has 13 transactions at an average price of $306.08; Customer B has
15 transactions at an average price of $308.80; Customer C has 14 transactions
at an average price of $253.50.

Two comments on the pricing. First, Customers A and B make purchases
throughout the year while Customer C’s purchases are concentrated at the end
of the year. Note, however, that during the period of time when Customer C is pur-
chasing, the prices it receives are comparable to those received by Customers A and
B. Second, the product displays a clear time pattern. That is, prices start off high at
the beginning of the year and fall over the course of the year. Prices to all customers
are considerably lower later in the year than early in the year. This might be because
a new model of the product was introduced in January and then ‘retired’ late in the
year (i.e. product life cycle pricing effect); or perhaps this product is discounted for
the annual ‘Black Friday’ sales event in November – both of these explanations
describe pricing patterns for many home appliances – or the price trend could
reflect seasonal demand. Even if a clear explanation for the pattern exists, the
Nails test does not require any explanation for the price variation – simply that it
exists. And, in both US–Washing Machines and this dispute, the AB has ruled
that the investigative authority need not consider these sort explanations for the
pricing pattern.

There is considerable pricing variation over the course of the year. The standard
deviation based on actual prices for all 42 transactions is $54.51, which means the
one standard deviation ‘lower bound’ threshold is $235.01 ($289.52 – $54.51 =
$235.01). If this were how the USDOC calculated the standard deviation, no trans-
actions would satisfy the one standard deviation test. However, the Nails test does
not calculate the standard deviation based on all transaction net prices; rather the

18 The pricing data for this example are given in Appendix A.

298 T H O M A S J . P R U S A A N D E D W I N A . V E R M U L S T

https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1474745619000053
Downloaded from https://www.cambridge.org/core. IP address: 81.246.113.46, on 27 May 2019 at 10:34:23, subject to the Cambridge Core terms of use, available at

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1474745619000053
https://www.cambridge.org/core


USDOC adjusts prices so as to produce a far smaller standard deviation. Using the
average prices paid by each customer, the Nails test will say the standard deviation
is $25.81. This implies the one standard deviation lower bound is just $263.72
($289.52 – $25.81 = $263.72). For perspective, the USDOC’s $25.81 standard
deviation is less than half the correct standard deviation ($54.51). Consequently,
all of Customer C’s purchases are at prices below the USDOC’s one standard devi-
ation threshold.

One way to understand the US’s Nails test is that it adjusts net prices before
attempting to identify a pattern. For example, early in the period of investigation
(POI), when Customer A was paying more than $400 per unit, the USDOC will
treat those transactions as if they occurred at $306.08 per unit. Later in the year,
when Customer A was paying lower prices, the USDOC will treat those transac-
tions as if they also occurred at a net price of $306.08. These price adjustments
are depicted in Figure 5, where the letter A corresponds to the actual net prices
and the blue dots depict the prices the USDOC uses in the Nails test. The
USDOC does a similar price compression exercise for each firm. How much each
firm’s prices are changed will vary from firm to firm. The question is only about
the magnitude of the compression – in all cases the USDOC’s approach will com-
press the prices.

As discussed in Bown and Prusa (2011), one of the problems the AB has repeat-
edly found with the practice of zeroing is that zeroing treats transactions as if they
occurred at prices different than their actual net prices. Ironically, this is exactly

Figure 4. Net pricing data and the one standard deviation lower bound
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what the US does when performing the Nails test, which is the methodology the US
uses to justify using zeroing. Thus, it is our opinion that the same principles that
underlie the AB’s condemnation of zeroing also apply to the US’s approach to iden-
tifying a pattern.

China made a series of arguments that one standard deviation was not consistent
with statistical conventions and that the test required the pricing data be normally
distributed, or at least single peaked. The AB ruled against China, stating that
China had failed to prove that the Nails test could not be used under these circum-
stances. China’s decision to focus its challenge on the USDOC’s use of one standard
deviation (instead of the more common two or three standard deviations threshold)
rather than the much larger issue of the downward bias in the calculation was likely
a mistake. As we showed in our first and third examples, the problem with the US
statistical test goes far beyond basing statistical significance on just one standard
deviation. As the examples have illustrated, the standard deviation used by the
US can be 1/10th (or even less) of one standard deviation.

This type of compression of the standard deviation is not a result of our use of
peculiar numerical examples. To the contrary, it is the norm. An important
finding in statistics is that the standard deviation of the weighted averages must
be less than, or equal to, the standard deviation of the individual prices. This is a
result that is at the heart of one of the most famous results in statistics – the

Figure 5. USDOC’s adjustment to firm A’s prices before calculating the standard
deviation
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Rao–Blackwell Theorem (Hogg et al., 2012: 98). The USDOC’s method means the
standard deviation it uses is always lower than the true standard deviation of prices
in the CONNUM.19

The deficiencies in the standards for statistical significance stemming from the use
of average prices essentially neuter the key ‘significance’ requirement of Article
2.4.2. What is the statistical basis for concluding there is a significant difference
in the pattern of export prices when the tests are based on 1/2, 1/10th, or
perhaps 1/100th of a standard deviation? That the AB has condoned basing the
pattern test on average prices renders statistics meaningless. Making matters
worse is the fact that the AB has also ruled that the investigative authority needs
not consider why export prices forming the relevant pattern differ. The AB decision
with respect to the explanation requirement (or lack thereof) only makes sense if the
statistical basis for the pattern test is reliable and yet we know that statistical tests
based on average prices are biased toward finding a pattern.

3. Single rate presumption

In NME investigations, the USDOC presumes that all NME companies are part of a
single NME-entity and therefore assigns one single duty rate to them (Single Rate
Presumption or SRP), unless specific exporters demonstrate absence of government
control, both in law and in fact, over their export activities by completing a separate
rate application form and satisfying the conditions of the Separate Rate Test [SRT].
China claimed that the SRP violated Articles 6.10 and 9.2 of the ADA as such and
as applied.

The Panel considered that it was undisputed that the SRP was attributable to the
United States. It further found that its precise content was ascertainable from
the evidence provided by China, notably various USDOC documents describing
the SRP such as (1) the USDOC Policy Bulletin No. 05.1, (2) over 100 USDOC
anti-dumping determinations covering a 24 years’ period,20 (3) the USDOC’s
Anti-dumping Manual, (4) court decisions, and (5) the existence of templates of
the separate rate application and certification (used if exporters previously received
separate rate status). Based on a detailed analysis of all this documentary evidence,
the Panel concluded that the SRP constituted a norm of general and prospective
application that could be challenged as such. Thus, the US once more became
the victim of its transparency (Prusa and Vermulst, 2011).

19 This is true as long as prices vary by targeted group within a CONNUM. Only in the unusual cir-
cumstance when there is a single sales price for a targeted group (within a CONNUM) will the USDOC’s
method match the true standard deviation.

20 The Panel also noted that ‘in response to questioning from the Panel, the United States was not able
to identify any anti-dumping proceeding involving an NME country where the USDOC did not apply the
Single Rate Presumption since the Sparklers case in 1991’. See Panel Report, EC–Fasteners (China), para.
7.327.
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Relying on the AB findings in EC–Fasteners (China),21 the Panel found that the
SRP violates the Article 6.10 ADA obligation to calculate individual dumping
margins and the Article 9.2 obligation to specify individual anti-dumping duties
as such because it subjects NME exporters to a single dumping margin/duty,
unless each exporter overcomes the presumption of de jure and de facto govern-
ment control over its export operations.

For the same reasons,22 the Panel found that the SRP violated Articles 6.10 and
9.2 ADA in the 38 anti-dumping determinations (13 original investigations and 25
administrative reviews) in which it had been applied per China’s claim.

These findings of the Panel were not appealed.

4. The adverse facts available norm

China had argued before the Panel that what it called the AFANorm constituted an
unwritten norm of general and prospective application that as such violated Article
6.823 and Paragraph 7 of Annex II of the ADA.24 China had described the content
of the Norm as follows:

Whenever the USDOC considers that an NME-wide entity has failed to cooperate
to the best of its ability, it systematically makes an adverse inference and selects, to
determine the rate for the NME-wide entity, facts that are adverse to the interests of
that fictional entity and each of the producers or exporters included within it’.25

The Panel had found that the Normwas attributable to the United States. The Panel
further found that its precise content corresponded to the description provided by
China, based on an examination of 73 USDOC determinations (47 original inves-
tigations and 26 administrative reviews) provided by China (and covering a period
of 12 years)26 in which the USDOC had applied AFA:

21 See, for example, ibid., paras. 7.349, 7.361.
22 Ibid., para 7.382.
23 Article 6.8 ADA provides in relevant part that ‘[i]n cases in which any interested party refuses access

to, or otherwise does not provide, necessary information within a reasonable period or significantly
impedes the investigation, preliminary and final determinations, affirmative and negative, may be made
on the basis of facts available’.

24 Paragraph 7 of Annex II ADA provides that ‘[i]f the authorities have to base their findings…on
information from a secondary source, including the information supplied in the application for the initi-
ation of the investigation, they should do so with special circumspection. In such cases, the authorities
should, where practicable, check the information from other independent sources at their disposal, such
as published price lists, official import statistics and customs returns, and from the information obtained
from other interested parties during the investigation. It is clear, however, that if an interested party
does not cooperate and thus relevant information is being withheld from the authorities, this situation
could lead to a result which is less favourable to the party than if the party did cooperate.’

25 See Panel Report, EC–Fasteners (China), paras 7.397, 7.422; AB Report, EC–Fasteners (China),
para. 5.109. It is important to note in this context that the USDOC will consider that non-cooperation
of one or more companies constituting the NME-wide entity qualifies as non-cooperation of the entire
entity, see, for example Panel Report, EC–Fasteners (China), para 7.427.

26 Panel Report, EC–Fasteners (China), para 7.472.
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These determinations show that, whenever the USDOC made a finding that an
NME-wide entity failed to cooperate to the best of its ability, it adopted
adverse inferences and, in determining the duty rate for the NME-wide entity,
selected facts from the record that were adverse to the interest of such entity,
and the exporters included within it.27

However, the Panel considered that the practice reflected in the 73 determinations
was insufficient to demonstrate that the Norm had prospective application:

This practice constitutes evidence that the USDOC has invariably engaged in the
same conduct; it may even constitute evidence that the USDOC is likely to engage
in that same conduct in the future. In our view, however, this does not suffice to
show that the alleged AFA Norm has prospective application because it does not
demonstrate that the USDOCwill continue to follow the same course of action in
the future.28

China appealed on the ground that the Panel erroneously required ‘certainty’ of
future application for a rule or norm to be challenged as such in WTO dispute
settlement and that the Panel had applied a higher standard for the AFA as such
claim than for the SRP as such claim.29 On appeal, the AB agreed with China.30

As regards the general application requirement, the AB considered such require-
ment to be met if the Norm affects an unidentified number of economic operators.31

Concerning the prospective application requirement, the AB rejected the Panel
finding that such condition required ‘certainty’ of future application.32 The AB
considered that where prospective application is not sufficiently clear from the con-
stitutive elements of the Norm, it may be demonstrated by the existence of an
underlying policy that is implemented by the Norm. The existence of an underlying
policy may be evidenced by the more ‘frequent, consistent and extended’ the repe-
tition of the conduct is. The AB considered as relevant evidence in this regard:

. The systematic application of the Norm;

. Its design, architecture and structure;

. The extent to which the Norm provides administrative guidance for future
conduct; and

. The expectations it creates among economic operators that the Norm will be
applied in the future.

The AB then considered that it was in a position to grant China’s request that it
complete the analysis and find that the AFA Norm had general and prospective

27 Ibid., para 7.454.
28 Ibid., para 7.475.
29 AB Report, EC–Fasteners (China), para 5.111.
30 Ibid., paras 5.141–5.143.
31 Ibid., para 5.130.
32 Ibid., para 5.132.
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application on the basis of the findings in the Panel report and the undisputed facts
on the Panel record.

The AB found the AFANorm to have general application because (1) it affects an
unidentified number of economic operators, as witnessed by the un-appealed Panel
finding to that effect; (2) the content of the Norm does not impose any express limi-
tation on NME economic operators that may be included within an NME-wide
entity subject to the Norm; (3) the application of the SRP may result in the estab-
lishment of NME-wide entities which will be subjected to the AFA Norm if the
USDOC finds that they did not cooperate to the best of their ability, coupled to
the Panel finding that the SRP was a measure of general application; and (4) it
had been applied in 73 USDOC determinations covering a wide variety of products
and companies.33

The AB considered the AFA Norm to have prospective application because it (1)
reflects a USDOC policy, (2) provides administrative guidance for future action,
and (3) generates expectations among economic operators that it would continue
to be applied in the future based on its invariable application during more than
12 years.34

However, the AB found that it could not complete the analysis that the Norm
violated Article 6.8 and paragraph 7 of Annex II of the ADA, as requested by
China, in light of the absence of Panel findings concerning ‘the process of reasoning
and evaluation undertaken by the USDOC prior to selecting facts available to
replace missing information’, insufficient undisputed facts on the Panel record,
and the arguments made by the parties on appeal.35

Despite the failure of the AB to rule on the illegality of the AFA Norm, there
seems to be little doubt that any continued use by the USDOC of its adverse
facts available Norm against NME-wide entities following the failure of one or
more of its constituent producers to cooperate to the best of its ability will not with-
stand future WTO scrutiny. In previous cases,36 the US has already been faulted for
its tough use of adverse facts available and the fact that in NME cases failure of, for
example, one NME company will lead to punishment of the entire NME-wide
entity, i.e. including all the companies that were found to have fully cooperated,
exacerbates the unfairness of the approach. That having been said, the Panel
ruling that the USDOC’s SRP is illegal supposedly will lead to less findings of
NME-wide entities in the first place.

33 Ibid., paras. 5.152–5.156.
34 Ibid., paras. 5.159–5.164.
35 Ibid., para. 5.178. This is an example of one of the real frustrations with the current WTO DSU

system. There is little doubt the next time it comes up in a dispute the AB will rule against the US, but
one or more WTO members will need to bring a new case on this issue first.

36 See, e.g.,United States – Anti Dumping Measures on Certain Hot Rolled Steel Products from Japan,
WT/DS184/AB/R, 23 August 2001; United States – Anti-Dumping and Countervailing Measures on Steel
Plate from India, WT/DS206/R of 29 June 2002.
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5. Concluding comments

One would expect that the USDOC’s targeted dumping rules would deter sophis-
ticated foreign firms from pricing in such a manner. However, the pricing adjust-
ments imposed as part of the USDOC’s Nails test make it impossible for a
foreign firm to anticipate what transaction prices will be used when the USDOC
evaluates the significance of the ‘pattern’. While it might be able to anticipate the
results of an analysis based on the customer basis, it is impossible for a firm to
anticipate how the USDOC will define the time basis (months, weeks, quarters,
or some other time unit) or region basis (state, region, North vs South, etc.)
What should a foreign firm do in order to avoid a targeted dumping finding?
Price higher? Price lower? It does not matter. The USDOC will ignore the actual
transaction price in almost all scenarios.

While the Panel and AB found certain parts of the USDOC’s methodology incon-
sistent – most notably applying W-T to all transactions and the use of zeroing –
they refrained from finding the use of average prices in the Nails test inconsistent.
While the US has moved away from the Nails test, the AB seems to have opened the
door for future implementation of the pattern test to be based on average prices
rather than actual transaction prices. As demonstrated in this paper, this will
likely greatly expand the use of the exceptional method.

The Panel and the AB wrestled with what kind of discretion should be given to an
investigative authority when determining the pattern. The answer, we believe, is
that it depends on whether the methodology reasonably identifies a pattern and
the basis for declaring the pattern as significant, thus leading to a fair comparison.
We believe the Nails test, and likely any pattern test based on averages, cannot be
considered a reasonable statistical approach and therefore does not meet the fair
comparison requirement.

The Panel and AB rulings concerning the illegality of the SRP approach, unsur-
prising in light of EC–Fasteners (China), and the – likely – illegality of the AFA
Norm mitigate some of the excesses of the discriminatory treatment of companies
located in NMEs. It is therefore a welcome development that the AB thereby has
put some more nails in the coffin of result-oriented dumping margin calculation
methodologies.
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Appendix: Transactions Prices in Example No. 3

Day Firm Net price Price used by USDOC

12 B $400 $309
24 A $407 $306
36 B $400 $309
48 A $405 $306
60 B $410 $309
72 A $422 $306
84 B $390 $309
96 A $305 $306
108 B $290 $309
120 A $285 $306
132 B $287 $309
144 A $305 $306
156 B $300 $309
168 B $284 $309
180 B $274 $309
192 B $270 $309
204 A $274 $306
216 A $269 $306
228 A $274 $306
240 B $274 $309
252 C $254 $254
252 B $279 $309
258 C $253 $254
264 C $254 $254
264 B $271 $309
270 C $253 $254
276 C $254 $254
276 A $269 $306
282 C $253 $254
288 C $254 $254
288 A $264 $306
294 C $253 $254
300 C $254 $254
300 B $251 $309
306 C $253 $254
312 C $254 $254
312 A $250 $306
318 C $253 $254
324 C $253 $254
336 C $254 $254
348 B $252 $309
360 A $250 $306

Wtd. avg. price $289.52 $289.52
std. dev. $54.51 $25.81
lower bound $235.01 $263.72
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