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sectoral trade agreements. As a mirror image of this proposal,
Canada, the United States, and Mexico may want to discuss “lists”
of sectors for which they will agree not to levy AD or CV duties,
barring an extraordinary change in market conditions. Finally, the
existing dispute-settlement mechanism could become even more
useful than at present, and the level of trade tension lessened, if
the three countries agreed to instruct their trade administrative
bodies to consider NAFTA dispute-settlement panel decisions as
precedent when hearing cases similar to those already reviewed by
a panel.

Notes

I. What ] call “disputed trade” is the same as the “subject trade” discussed by Jorge
Miranda in Chapter 5.

2. This manner of accounting for the number of disputes imparts some upward bias
to the perceived length of trade actions because, inevitably, actions in effect for
only part of a year will count the same as actions in effect for the whole year. On
the other hand, counting only actions initiated during a year impart a downward
bias to the data because the impact of many actions lasts beyond a calendar year.
Although such biases are unavoidable when presenting the data in an annual
format, as is done here, more precise monthly data are available from the author
upon request.

3. Another upward bias must be noted, also with respect to the value of trade
affected by disputes calcnlated here. The numbers shown here as “trade affected”
reflect the value of trade listed under the Harmonized System's subheading (six-
digit category), in which the product investigated and/or slapped with a duty is
classified, and not trade at the level of the eight-digit tariff classification. In some
cases, this may mean that the value of trade affected shown here may include items
not directly slapped with AD or CV duties even though they are very similar
products. However, given the historical growth trend in trade between Canada and
the United States over the period studied, using the value of trade at the beginning
of an investigation as a measure of the value of trade affected throughout the period
an investigation/duty is in effect probably understates the amount of trade affected
by a duty.

4. U.S. International Trade Commission, The Economic Effects of Antidumping and
Countervailing Duty Orders and Suspension Agreements, Investigation No. 332-344
(Washington, D.C.: International Trade Commission, 1992).

5. U.S. Congressional Budget Office, How the GATT Affects U.S. Antidumping and
Countervailing-Duty Policy (Washington D.C.: Congress of the United States, Septem-
ber 1994).

6. Ibid., p. 60.
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7. An Overview of the Impact of
U.S. Unfair Trade Laws

by Thomas J. Prusa

INTRODUCTION

In recent years, the debate about U.S. trade policy has focused
primarily on the issue of fairness. On one side of the debate are
those who argue that the United States needs to adopt policies that
“level the playing field” for domestic firms. From this perspective,
vigorous enforcement of the unfair trade laws is needed to combat
foreign practices that violate the rules ofinternational trading and
cause injury to U.S. firms. On the otherside of the debate are those
who believe that of current trade practices, America’s aggressive
use of its “unfair” trade statutes is the one that is truly unfair. From
this view, the obliquely defined (and broadly interpreted) fair
trade provisions are a gaping loophole in the General Agreement
on Tariffs and Trade (GATT) governance, with discretionary pro-
tection being granted to politically important industries as often
as to truly injured sectors.

Regardless of which (if either) view is correct, countries that
want to trade with the United States need to be aware of how the
unfairltrade laws are used and have been used by the United
States.” In particular, given their geographic location and the
volume of their trade destined for the United States, firms located
in Canada and Mexico must understand how the United States
implements the unfair trade laws, which countries are subject to
investigations (i.e., the filing patterns), and what the effects of
such trade restraints are. Moreover, if the trade liberalization

“promised in the North American Free Trade Agreement (NAFTA)

further increases the interdependence among these three coun-
tries, Canadian and Mexican industries may be particularly vulner-
able to allegations of unfair trade.

This chapter provides an overview of the U.S. use of anti-
dumping (AD) and countervailing duty (CVD) laws during the
period from 1980 to 1994. This review not only addresses the
growing importance of these laws but also highlights their use
against Canada and Mexico in comparison with other similar
countries. Several general insights will emerge from the analysis.

183




184 TRADE REMEDY LAW AND DISPUTES UNDER NAFTA

First, AD and CVD laws are frequently used. Despite the attention
often paid to other trade actions, such as the recent Section 301
dispute over the Japanese auto market, AD and CVD laws are
America’s two most important trade statutes. A review of the filing
patterns makes it clear that these two laws are the primary weapons
in the U.S. trade arsenal. Consider that since 1980, U.S. firms have
filed more complaints under the antidumping statute than all of
the other major trade statutes put together: over 700 AD petitions
have been filed against more than 50 countries. CVD law is a
distant second, with approximately 400 cases filed since 1980. By
contrast, during the past 15 years there have been only 25 escape
clause actions and just a handful of Section 301 investigations.

From everyday goods (spun acrylic yarn, bicycle tires, sweat-
ers) to heavy industry (carbon steel products, minivans), to agri-
culture (fresh-cut roses, red raspberries, potatoes, tart cherry
Jjuice, orange juice), to high technology (semiconductors and
DRAMs, cellular mobile telephones, flat-panel displays), the un-
fair trade laws have truly been applied to all areas of trade. In
addition, AD and CVD cases have been filed against a wide range
of countries. From cases against developed countries (Japan, Ger-
many) and developing countries (Argentina, Trinidad and To-
bago, Bangladesh, South Korea); to those filed near (Canada,
Mexico) and far (Australia, New Zealand, Turkey); against friends
(United Kingdom, France) and against foes (China, Russia); coun-
tries from all parts of the world have been the subject of AD and
CVD investigations.

Second, not only are AD and CVD laws used frequently, but
also these investigations often significantly restrain trade. Between
1980 and 1994, about 40 percent of AD petitions (and ab.out
one-third of CVD petitions) resulted in duties being levied aga.lnst
foreign competitors; another 20-25 percent of AD/CVD petitions
resulted in settlement agreements involving voluntary export re-
straints (VERs) or negotiated price increases. Overall, almo§t 60
percent of AD/CVD petitions resulted in trade restraints (either
duties or settlements). AD duties have averaged 30 percent ad
valorem and have ranged upwards of 200 percent ad valorem. The
size of CV duties is strikingly similar. CV duties have averaged 15
percent ad valorem and have ranged upwards of 300 percent a(i
valorem.? Given that the average U.S. import tariff is less thi.in
percent, it is obvious that an AD or CVD case can substantially
restrain trade—and in some cases even eliminate the named coun;
try from the import market. Although the restrictive effect 0
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settlement agreements falls outside official estimates of the effect
of AD law, recent estimates indicate that settled cases have nearly
the same restraining effect on trade as when duties are levied.?

In addition to and in conjunction with these general obser-
vations, there are a number of insights regarding the use of AD
and CVD laws against Canada and Mexico. First, there is little
evidence that Canada and Mexico have been the subject of an
unusually large share.of filings. Canada’s share of the overall U.S.
import market is three times its share of either AD or CVD cases;
Mexico’s share of the overall U.S. import market is about 50
percent greater than its share of unfair trade cases. This suggests
that on average, Canada and Mexico are subject to fewer investi-
gations than would be predicted by their trade volumes. Second,
cases against Canada and Mexico have been less successful than
cases filed against other countries. For instance, cases against
Canada are 15-20 percent less likely to result in restrictive out-
comes than those against comparable countries such as Japan and
West European countries. Similarly, cases (especially AD cases)
against Mexico are less likely to result in protection than those
against comparable countries such as Brazil or the other
Latin/South American countries.

This chapter begins with a discussion of filing patterns, with
particular emphasis on Mexico and Canada. Current filing pat-
terns are put in a longer-run historical context in which it can be

. seen that the current popularity of unfair trade practices is not

new and can be traced to the mid to late 1970s. In the section on
AD/CVD outcomes, evidence is presented thatneither Mexico nor
Canada has been subjected to an unusually large number of AD
or CVD investigations. There follows a discussion of the trade-re-
straining effects of AD/CV duties. The chapter concludes with a
few general comments on the U.S. use of AD and CVD laws.

THE RISE OF UNFAIR TRADE LAWS
Historical Perspective

Under U.S. trade laws there are two main channels through
which domestic industries can seek relief. The escape clause is
used when imports are deemed to harm the domestic economy or
Competing industries. Unfair trade policies are designed to offset
the effects of unfair trade distortions created by foreign firms or
their governments in their attempt to promote exports. AD and
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CVD laws are the two most widely used unfair trade laws and are
used to counter the alleged practices of dumping and government
subsidization, respectively. The escape clause, in contrast, was
specifically designed to protect industries that are injured because
of trade liberalization (i.e., injury due to fair trade).

The marked increase in the use of unfair trade laws, espe-
cially AD laws, during the past 30 years is one of the dramatic
changes in U.S. trade policy. Figure 1 shows the average number
of AD and CVD petitions filed peryear for a number of subperiods
from 1958 to 1994. The subperiods correspond to major trade bills
containing amendments to the trade statutes. For comparison, the
figure also shows the average number of escape clause petirtions
filed during the same subperiods.

Two interesting points emerge. First, AD and CVD laws have
always been more popular trade weapons than the escape clause.
This is due in part to the fact that escape clause protection is
comprehensive whereas AD and CVD protection is country spe-

FIGURE 1
Number of AD and CVD Cases Flied per Year, 1958-94
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cific. Protection provided under the escape clause restricts im-
ports from all source countries. In contrast, AD and CVD protec-
tion restricts imports only from the country (or countries) named
in the petition. Imports from countries not named in the petition
are not subject to investigation and are not subject to duties. To
combat the limited protection offered by AD and CVD law, indus-
tries often file AD/CVD petitions against multiple countries. In
recent years, over half of AD and CVD petitions were part of
multiple-country filings. This multiple-country strategy effectively
makes AD/CVD protection comprehensive butincreases the num-
ber of petitions filed. To control for the practice of filing multiple
petitions, I have also calculated an adjusted number of AD/CVD
filings. To create this adjusted measure, a multiple-petition filing
(say, against five countries) is counted as a single petition (instead
of five).* Even using the adjusted measure of AD/CVD activity, the
AD and CVD laws are still used 10-20 times more often than the
escape clause.

Second, since 1975 the popularity of AD and CVD actions has
surged. During the 1980s and early 1990s, AD law was used almost
twice as often as in the 1960s and early 1970s. CVD activity has also
increased dramatically since 1975. Interestingly, from 1958 to 1974
the use of AD and CVD laws was quite stable, with an average of
25-30 AD petitions (and one CVD petition) filed each year. It
might thus be concluded that U.S. industries battled more foreign
dumping and government subsidization in the late 1970s and
1980s than in previous years.

However, this is not the entire story. Another part of the
explanation certainly lies in the way the laws have been amended
over the past 15 years. These changes resulted from complaints
from many domestic constituencies that the AD and CVD laws were
too difficult to use and the protection afforded by the statutes was
too weak. Cases could linger in administrative limbo for years, and
even when protection was granted, duties might never be col-
lected. Congress has significantly amended the trade laws in four
of the last five major trade bills, each revision further facilitating
the use of the unfair trade laws. Among the revisions, the less than
fairvalue (LTFV) determination was transferred from the Treasury
Department to the Department of Commerce (DOC) (easing the
burden of showing LTFV sales and improving duty collection); the
use of the “best information available” was approved for the AD
and CVD investigations (improving the chance of showing LTFV
sales); and the time limits for AD and CVD cases were shortened
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(making protection more timely). After the Trade Act of ] 974, use
of CVD law jumped, and after the Trade Act of 1979 the number
of cases filed under both laws ballooned. Within a few years of the
1979 amendments, AD and CVD activity surged. On average,
during the 15-year period from 1980 to 1994 almost 50 AD peti-
tions and 20 CVD petitions were filed each year.”

The rise of AD and CVD activity is especially remarkable in
relation to the substantial progress made in liberalizing trade
during the postwar era. For instance, from 1958 to 1988, the
average U.S. tariff rate fell from 20 percent to nnder 5 percent.®
One view is that it is precisely because tariffs have been reduced
so dramatically that requests for AD/CVD protection have in-
creased. One problem with this interpretation, of course, is that it
does not explain why tariff reductions should lead to a dramatic
increase in unfair trade actions rather than in fair trade com-
plaints (i.e., escape clause actions). This is especially surprising
given that there is no need to prove the existence of any unfair
trade act (i.e., no need to prove dumping or subsidization) to
receive escape clanse protection. However, as shown in Figure 1,
escape clause complaints have become quite rare in recent years.

In other work I have argued that there are several key
reasons that AD law has become the dominant avenue through
which industries seek protection.’ First, the “material injury”
standard under AD/CVD law is less demanding than the escape
clause’s “serious injury” standard, and domestic industries per-
ceive the standards to be sufficiently different to risk the chal-
lenge of proving dumping or subsidization. In fact, a review of
International Trade Commission (ITC) decisions shows that
about half of both escape clause and AD/CVD petitions are
rejected by the ITC, but it is likely that the serious injury
standard indnces only industries with strong evidence of injury
to file escape clause petitions.

Second, under AD/CVD law, once the ITC has made its final
injury decision, duties must be imposed. By contrast, under the
escape clause, after the ITC has found injury, duties can be levied
only after receiving presidential approval. Itis widely believed that
this presidential discretion discourages firms from filing under the
escape clause.

Third, the various amendments to AD/CVD laws make the
DOC’s “unfair practice” determination quite easy to satisfy, in
effect eliminating the key additional requirement of AD/CVD law.
A review of DOC decisions reveals that about 95 percent of
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AD/CVD cases receive affirmative unfair pragice deter.mination;,
suggesting that the “added burden” of proving dum.pmg or sub-
sidization is not much of a burden at all. According to many
experts,8 questionable DOC procedures—such as l.)est informa-
tion available, the method of averaging, and the llbera_l use of
third-country surrogates—encourage firms to ﬁle.unfalr trage
complaints even if there is little evidence (?f .unfalr tra.de. The
DOC’s extremely favorable rules for determl'nm.g .dumpmg mar-
gins, in conjunction with the weaker material injury standard,
CVD laws attractive.
makeFﬁlzr/th, the cumulation provision contained in the.Trade Ac.t
of 1984 encourages firms to file AD/CVD petitions agamst multi-
ple countries, which, as discussed above, effectively ma.kes
AD/CVD protection comprehensive. Sim.pl.y stated., .cum.ulatlon
alters the rules by which the ITC makes its injury d.ec.lsmn;.mstead
of factoring in the volume of dumped (or subsidized) imports
from the named country, cumulation mandates that the ITC factor
in the volume of dumped or subsidized imporFs from all named
countries. Filing a petition against a country with only 2.percent
of the import market might not be wort.hx.whlle (becau.se its small
volume of imports is unlikely to cause injury). Bl'lt with cumula-
tion, combining the petition against the country with 2 percent of
the import market with the petition agaipst another country that
has 20 percent of the import market is an attractive strategy,
because injury against each country is calc1‘11at<_3d using the fact
that the total volume of imports under investigation is 22 percent.
In other work 1 present evidence that petitions ﬁled using t.he
cumulation amendment are 20-30 percent more llkely't? receive
an affirmative injury deterrgnination than identical petitions that
do not invoke cumulation.” Cumulation creates an incentive for
domestic complainants to file against many countries.

Recent Filing Patterns

Tables 1 and 2 present a more detailed breakdown of AD afld
CVD filings for the period 1980-94. Given that over 50 countries
were the subjects of AD investigations and over 30 were the sub-
Jects of CVD investigations, the tables report country brealfdowns
for only four countries (Canada, Mexico,japan, and Brazﬂ)' and
aggregate the remaining filings into broad'ly defil'lefi regions:
Western Europe; the Southeast Asian newly industrialized coun-
tries, or NICs (Taiwan, Hong Kong, Singapore, South Kor.ea);
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TABLE 1
AD Flilngs, by Year, 1980-94
Country or Group
of Countries 1980 1981 1982 1983 {984 1985 1986 1987 1988 1989 1930 1991 1992 1993 1994 Total
Canada 3 1 2 2 3 4 3 2 4 1 0 4 6 1 0 36
Mexico 0 0 0 1 1 2 2 0 0 2 1 2 6 2 2 21
Japan 7 3 3 7 4 5 9 7 9 3 6 3 7 4 3 80
Western .

Europe 23 4 44 17 16 10 17 4 8 5 13 5 34 5 11 216
NiCs 2 3 4 9 5 16 10 1 10 6 5 9 15 3 3 101
Brazil 0 0 2 3 6 3 7 0 2 1 2 2 7 4 2 41
Other Latin/ :

South America 0 1 3 2 7 5 8 1 1 1 3 3 5 4 5 49
Nonmarket

economias 2 3 4 5 16 1 7 0 2 2 7 12 1 9 14 105
Others 1 0 3 0 15 7 8 0 6 2 6 7 8 4 9 76
Ali countries 38 15 65 46 73 63 71 15 42 23 43 47 99 36 49 725
Source: Author's compilation from ITC case raports.
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TABLE 2

CVD Fllings, by Year, 1980-94

a

Canada 4 0 0 2 0 0
2
Maxico 8 7 7 2 0 0 0 0 0 0 2 i 0 29
ap
0
P

Other Latin/

Source: Author’'s compilation from ITC case reports.
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and Mexico has been the subject of 21. In contrast, Brazil has been
the subject of 41 AD investigations.

Brazil, with 40 cases, is the country whose imports are most
frequently the subject of CVD investigations. Mexico has been the
subject of 29 CVD investigations. Canada has been the subject of
20 CVD investigations.

The top 15 petitioning industries listed in Table 3 account
for almost 70 percent of the cases filed. Interestingly, these top
industries share certain characteristics, which may account for
their use of the laws. First, they are large industries, as measured
by value of output and number of employees: the average petition-
ing industry has almost four times the sales and three times the

employment as the average manufacturing industry. As has been
widely recognized, an industry’s size may be related to its ability
to lobby effectively for trade protection: larger industries have
greater resources and can exert greater political pressure on the
ITC. Second, industries filing petitions face much greater import
competition than the average industry: foreign producers’ share
of the domestic U.S. market is about 30 percent, compared with
the national average of about 13 percent.
Have Canada and Mexico been subjected to an unusually
large number of either AD or CVD cases? One benchmark is to
compare the incidence of AD/CVD petitions with the share of U.S.
merchandise imports held by each country or region. If AD/CVD
petitions were filed in proportion to import market share, one
would expect the two measures to be roughly equivalent. Table 4
presents filing data and import market shares for Canada and
Mexico, along with the other countries and regions for compari-
son. Canada has been the subject of 5 percent of all U.S. AD cases;
Mexico has been the subject of 2.9 percent. In comparison, Can-
ada accounts for 18.1 percent of U.S. merchandise imports and
Mexico, 6 percent. Thus, both countries find themselves the sub-
Ject of far fewer AD investigations than their import shares would
predict. Canada has been the subject of about 6 percent of all U.S.
CVD cases and Mexico, 7 percent. According to this measure,
Canada has been the subject of far fewer CVD investigations than
its import share would predict, and Mexico has been the subject
of about what would be predicted by its import share.

The share of cases filed againsta benchmark (West European
countries for Canada, Brazil for Mexico) is another useful way of
measuring the incidence of AD/CVD activity. West European
countries have been the subject of about 60 percent more AD
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TABLE 4
AD and CVD Filings and Outcomes Comparad with Share of Merchandisa imports, 1980-94
AD Csses CVD Cases
% of 1990 U.S.
Merchandise Total No. of Totai No. of
Imports that Casasas a % with % with Casss aa a % with % with
Country or Group Originate In this Totail No. % of Duties Restrictive Totail No. % of Duties Restrictive
of Countrias Country or Group of Csses all Ceses Laviad Outcomes of Ceaes eii Ceees Levied Outcomee
Canada 15.1% 36 5.0% 36.1% 47.2% 20 4.8% 35.0% 55.0%
Maxico 6.0 21 2.9 30.0 55.0 29 7.0 58.6 79.3
Japan 18.0 80 11.0 57.0 68.4 3 0.7 33.3 66.7
Wastern Europe 17.9 216 29.8 24.2 53.6 167 40.0 174 41.3
NICs 12.2 101 13.9 46.0 58.0 a3 7.8 303 57.8
Brazil ) 1.7 41 5.7 47.5 62.5 40 9.6 40.0 62.5
Other Latin/

South America 2.3 49 6.8 31.9 59.6 k) 7.4 58.1 835
Nonmarkel aconomias 3.5 105 14.5 50.0 76.5 — - —_ -
Others 20.2 76 10.5 47.2 66.7 94 22.5 45.7 66.0
All countrias 100.0 725 100.0 39.5 61.0 417 100.0 33.7 57.6

pp.89-117: and IMF Dirsctory of Trade.

. Source: Author’'s compilation from ITC raports: Keith B. Anderson, “Antidumping Laws in the United States,” Journal of World Trade, Vol. 27, No. 2 (1993),
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198 TRADE REMEDY LAW AND DISPUTES UNDER NAFTA

resulted in duties being levied. The remaining 20 percent (151)
of cases were resolved by some type of VER or settlement agree-
ment. Two-thirds of the settlements involved steel cases, reflecting
the broad steel agreements of 1982 and 1984. With respect to CVD
actions, about 40 percent of CVD cases were rejected (again,
primarily by the ITC), about one-third resulted in duties, and
about one-fourth were resolved by a VER or settlement.

AD petitions against Canadian and Mexican imports were less
successful compared with either their respective benchmarks or
the overall average. As seen in Table 4, cases against NICs (46
percent), Japan (57 percent), Brazil (47.5 percent), and nonmar-
ket economies (50 percent) were more likely to result in duties
than those against either Canada (36 percent) or Mexico (30
percent). Further, when the percentage of cases resulting in re-
strictive outcomes (duties and settlements) is considered, it be-
comes clear that Canada and Mexico have fared relatively well
compared with other countries. Cases against Canada have the
least chance of resulting in a restrictive outcome of all coun-
tries/regions analyzed (17 of 36, or 47 percent). Mexico has been
subject to restrictions (11 of 20, or 55 percent) less often than its
benchmark, Brazil (63 percent).

CVD petitions against Canada have been somewhat more
successful than those filed against its benchmark, Western Europe.
Specifically, about 35 percent of CVD cases against Canada have
resulted in duties, whereas only 20 percent of CVD cases against
West Enropean countries have resulted in duties. In addition,
almost 40 percent of CVD cases against West European countries
have resulted in restrictive outcomes, compared with about 55
percent of those against Canada. CVD Ppetitions against Mexico
have been relatively successful, compared with those filed against
Brazil.

As another measure of the effect of AD law, Table 6 presents
the number of outstanding AD orders.'? Because an AD order can
be in effect from two years to indeﬁnitely,13 AD duties can have a
large or small effect on a country, depending on whether the
orders are long-lived. Therefore, looking only at the number of
instances in which duties are levied does not capture the entire
protective effect of AD law; a country might have only a few cases
against it, but the AD orders can be long-lived. Several points are
worth noting. First, the number of orders outstanding steadily
increased during the 1980s, from 84 in 1980 to 197 in 1990.
Second, the percentage of orders against Japan and West Euro-

TABLE 6

Outstanding AD Orders, 1980-90

APPLICATION OF TRADE REMEDY LAWS WITHIN NAFTA

Country or Group
of Countries

1981 1982 1983 1984 1985 1986 1987 1988 1989 1990

1980

13 16 16 16 15 12

11

11

Canada

Mexico

25 27 29 31 32 33 39 45 48 50

26

Japan

26 27 29 26 26 25 28 35 37 38

25

Western Europe

12 12 21 21 23 25 30

11

NiCs

Brazil

Other South/

Latin America

10

10

10

Nonmarket

11 10 12 18 19 18 23

11

economies

24

18 21 23 23

14

Others

82 88 106 107 113 142 160 180 185 197

84

All countries

" Source: Author's compilation from Anderson, “Antidumping Laws in the United Stetes.”
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200 TRADE REMEDY LAW AND DISPUTES UNDER NAFTA

pean countries was larger than their share of U.S, merchandise
imports. For instance, using the data presented in Tables 4 and 6,
it can be seen that during the 1980s, Japan was subject to about 25
percent of the total orders outstanding but accounted for only
about 18 percent of U.S. merchandise imports. Third, Canada and
Mexico have each been subject to relatively few orders compared
with either their share of U.S. merchandise trade or their bench-
mark countries. For instance, in 1990, Canada’s imports were
three times its share of AD orders and Mexico’s imports were four
times its share of orders. In addition, far more orders were out-
standing against West European countries than against Canada.

Similarly, far more orders were outstanding against Brazil thap
against Mexico.

EFFECTS OF AD AND CVD MEASURES

The above discussion indicates that although Mexico and
Canada have fared relatively well in terms of the number of
investigations and the number of restrictive outcomes, in general,
AD and CVD protection is relatively easy to obtain—about two-
thirds of cases result in some form of trade restriction. What has
been the impact on import trade when an AD/CVD case has been
successful? To address this question, I collected import trade data
for those cases that resulted in either a settlement agreement or
duties being levied, and Table 7 presents my ﬁndings.14 On aver-
age, import trade (from the country under investigation) in the

TABLE 7 :
AD/CVD Cases with Restrictive Outcomes, 1980-88

Normalized Change
Time Period % Between
to o t tzand by o and to

Named country’s
value of imports
(mean) (mill. 1982§) $66.25 $84.86 $80.74 8.59% -21.00%
Named country’s

share of import

market (mean) 14.14% 15.00% 12.72%

. : 1
APPLICATION OF TRADE REMEDY LAWS WITHIN NAFTA 20

r the case was initiated was $85 million; in con}p:arisox?, 1mpprt
eade two years prior to the case averaged $66 million—implying
g:;t imports grew an average of 2? percent during thle :;)) yzzlr:
rior to the initiation of the inves‘txganon. Interesting yé1 $81y cars
gfter restrictions were imposed,.nmport tra‘de averaged o
lion—a 5 percent fall in trade with the Umte‘d States urldghave
two years after the case. If it is assumf:d'that imports wou ! have
continued to grow at their pre-restriction rate(,nthe:e XB/CVD
imply an average restriction of over 30 percent. Clearly,
actions can have significant effects on trade. . i
Of course, some of this trade growth was due to c' ?ini P
the aggregate economy. That is, exchange rate apﬁrecilah to n/ce
preciation, growth in the macroeconomy, etc., a lrln g  caus
changes in the volume of imports. To control for t (;,jSCChan e;
along with any other factors that would lead to syst(t;)rx'<1thce har ng :
in import volume, I normalized the trade vc?lun.le fy b agte
in the total volume of import trade. After a‘c‘ljusn'n§ ordaggS “i e
import trade growth, I calculated that the unfair tr; erthe or
malized” import trade grew about 9 perFent faster than he n
tional average during the two years prior to the case, 2
percent slower than the national average during the twg yearsSe er
the case. Again, this suggests 'flbout a 30 percent ecx:et::ide "
import trade because of restrictions. Al‘thf)ugh the magl‘nt de o
this trade effect may be surprising, thlS‘l§ exactly the inte o
consequence of filing an AD or CVD petition—to reduce imp
articular source. .
tradelf;?slg :a{)culated the effect of the trade restricFion by lo$)kmgI
at the import market share of the country undt?r mvc.:sng'anortll.le
found that during the two years preceding the mvesnganol:, e
named country’s market share grew from 1'4.1 percent to N
percent. However, during the two years following the reXIr)u/:g%D,
the import market share fell to 12.7.percent. -Clearly, o
trade restrictions (in the form of either duties or negotiate
settlements) reduce trade from the country under mvesugat.lox})].
One issue the above analysis does not address, ho?veyer, is the
sizable variance in the effect of AD and CVD restrictions. For
instance, although import trade fel'l on average by‘5dperceilc11t_
during the two years after the restric.t)on, the effect varie cogsom
erably: in the case involving dumping of fr.esh-cut ﬂow'ers »
Mexico, trade fell by 98 percent, whereas in the case invo vnlllg
dumping of fireplace mesh panels ‘fr?m Talw:«'m, trade :Ecltualy
grew by 90 percent after the restriction was 1mpos§d. early,
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!ooking at averages minimizes the significance of the large dispar-
ity across cases.

To get a closer look at this issue, Figure 2 shows the percent-
age c.hange in trade before and after protection was granted for
mdlvu.iual cases. Dashed lines are included to indicate cases where

.;radc.e increased or decreased during the indicated time period.
Or Instance, we can see that in 70 percent of the cases, import
trade (from the named country) grew before the petition was filed

e ———
FIGURE 2

Percentage Change in Import Trade from Named Country,
Before and After Unfalr Trade Restrictions '
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(i.e., the cases lying to the right of the dashed vertical line); in 30
percent, trade fell during the years preceding protection. We can
also see that in over 60 percent of cases, import trade fell after

rotection was granted (i.e., the cases lying below the dashed
horizontal line); in about 40 percent, trade grew after protection.
The 45-degree line represents cases where protection did not have
a significant effect, i.e., where trade grew at the same rate before
and after protection. Although some cases. lie above and some
below the diagoxfal, 73 percent of the cases lie below, which
indicates that the growth of trade is slowed in the great majority
of AD/CVD cases when restrictions are imposed.

The dashed horizontal and vertical lines divide the diagram
into four regions or quadrants. Cases falling in quadrant I experi-
enced an increase in imports before the AD/CVD case, but a de-
crease in imports following protection. Overall, almost half (44
percent) of AD/CVD cases fall in this quadrant. Cases falling in
quadrant II experienced an increase in imports both before and
after protection. Quadrant III depicts perhaps the most surprising
cases. In this quadrant, cases experienced a decrease in imports
before protection, but an increase after. About 13 percent of cases
fall in this category. Finally, cases in quadrantIV (about 17 percent
of cases) experienced a decrease in imports both before and after
protection. Overall, the picture is clear that for the vast majority
of cases, AD/CVD duties restrict import trade.

CONCLUDING COMMENTS

The evidence presented here confirms that among U.S. trade
statutes, AD and CVD laws are the most frequently used. The laws
have been used by more than 100 industries and against more than
50 countries. Moreover, there is little evidence that the laws will
be used less often in future years. In fact, given Congress’s pattern
of amending the laws to make them more broadly applicable, it
seems likely that the popularity of these laws will continue to grow.

That said, there is little evidence that either Canada or
Mexico has been subject to a disproportionate number of
AD/CVD investigations (compared with either their share of U.S.
imports or with benchmark countries). Nor is there any pattern
that cases against Canada or Mexico have tended to result in
restrictive outcomes more often than their benchmark countries.
However, this does not mean that U.S. “unfair” trade laws have not
significantly injured the Canadian and Mexican industries that
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have been named in AD and GVD actions. To the contrary, ag
depicted in Figure 2, countries named in AD/CVD investigations
often find that the named industry suffers significant import
losses. But the public often becomes aware of the injurious effects
of AD/CVD actions only when the injured industry is politically
powerful—such as the Canadian softwood lumber industry.

Interestingly, because AD and CVD protection only limits the

imports from countries named in the petition, Canadian and
Mexican producers may often stand to gain from U.S. protection.
For instance, when Japanese semiconductor manufacturers were
subject to AD protection, South Korean semiconductor producers
emerged as an important source of semiconductors, The same
phenomenon is likely to be true for other sectors, and because
Mexico and Canada are tightly linked to the U.S. economy, their
producers may be particularly well suited to serve as the diversion-
ary supplier. There is preliminary evidence'® that this is indeed
the case: Japan, Canada, and Mexico are the three largest benefi-
ciaries of the import diversion caused by AD and CV duties. Of
course, the Canadian and Mexican industries gaining from
AD/CV duties on other foreign competitors are not the same
Canadian and Mexican industries subject to AD/CV duties, which
means that AD/CVD laws will have important income distribution
consequences.

All in all, however, this news is only small comfort to Canada
and Mexico—especially to the Canadian and Mexican industries
subject to AD/CV dauties. Although Canada and Mexico have no
more need to fear U.S. application of AD and CVD laws than any
other U.S. trading partner, there should still be substantial con-
cern about the aggressive U.S. use of AD and CVD laws. The goal
of NAFTA was to liberalize trade. But if the AD and CVD laws
continue to be expanded and applied more easily, the benefits of
tariff reduction and investment deregulation will be’ greatly at-
tenuated, and not only with respect to trade destined for the
United States. If more countries follow the U.S. lead in broadly
interpreting the notion of “unfair” trade, ever increasing amounts
of world trade will be subject to AD/CVD investigations.

Notes

L. In the past year, two large studies of the effects of U.S. AD and CVD laws have
been conducted, one totaling more than 100 pages (Morris E. Morkre and KEenneth
H. Kelley, Effects of Unfair Trade Imports on Domestic Industries: U.S. Antidumping and
Countervailing Duty Cases, 1980-1988 (Washington, D.C.: Federal Trade Commis-
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more than 300 pages International Trade Commission
o 19‘?;})11» ;::l:)int(l)‘;i?:ﬂll;;ects of Ant_idumf;irglg and Countervailing Duty Orders
aTo. ension Agreements,” Publication No. 2900 (Washington, D..C:: ITC,
and SUSII; th studies conclude that there is little economic evidence of mjux.'y by
19950)1-)1.01” ?mfairly traded imports for many cases that in fact received protection.
reas

9. Data on duties are only for cases filed, 1980-88.

3. Thomas J. Prusa, “Why Are So Many Antidumping Petiti(;)ns Withdrawn?” Journal
of International Economics, Vol. 33, No. 1/2 (1992), pp. 1-20.

4. Unfortunately, data limitations allow this adjusted measure only for AD/CVD
cases filed since 1980.

CVD pe i i V d to the principles

5 P titions filed agams[ countries that have I!.OI z.lgree CF

d. fmed by the GATT Subsidies Code are not included in Flgure 1 because no mjury
€

determination is required.

6. Jagdish Bhagwati, Protectionism (Cambridge: MIT Press, 1988). . .

7. Wendy L. Hansen and Thomas J. Prusa, “The Road Most Taken: Th; Rise of Title
V11 Protection,” The World Economy, Vol. 18, No. 2 (1995), pp- 295-313.

8. See Richard Boltuck and Robert E. Litan, Down in the Dumps (Washington, D.C.:
Brookings Institution, 1991).

as L. Prusa, “Cumulation and 1TC Decision-Mak-
?nse ;}‘xegjr};llgf}tl}?:slf:r;ng 2};:::& than the Whole,” NBER Working Paper 5062,
(forthcoming Economic Inquiry) , 1995.
10. The same finding would result if “other Latin/South American” countries were
used as Mexico’s benchmark.

11. Nonmarket economies are excluded from CVD investigations under U.S. law.
i imi s.
12. Data limitations prevent me from presenting a similar table for CVD case

13. In rare cases, AD orders may remain in effect for less than fwo yea.rs (fl;)r

example, if the domestic industry indicates it is no longer interested in keeping the
,

order in place), but this is extremely uncommon.

14. The import data presented in Table 7 are derived from the TSUSA Eodes
reported in the Federal Register notices accompanying each AD/ CVI? order. ?ses
when TSUSA codes changed during the sample were dropped. All import values
were converted to 1982 dollars.

15. For a more detailed discussion of the effect of AD and CVD measures, see
Hansen and Prusa, “The Road Most Taken.”

16. Thomas J. Prusa, “The Trade Effects of U.S. Antidumping Actions,” mimeo,
1995.



